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Organisation of working time
  2004/0209(COD) - 18/09/2008 - Commission communication on Council's position

The common position includes a number of aspects which differ from the Commission's amended proposal. In particular, it does not take up several
amendments proposed by Parliament, although the Commission's amended proposal had incorporated a significant number of Parliament's proposals.

The main points of divergence between the Commission's amended proposal and the Council common position are as follows:

Application per-worker of the working time limits and rest periods required by the Directive: the Commission considers that, given the need to ensure
that the health and safety objectives of the Working Time Directive are fully effective, Member States' legislation should already provide for appropriate
measures to ensure that the Directive's limits on average weekly working time and daily and weekly rest are, as far as possible, respected per-worker,
in the case of workers working concurrently under two or more employment relationships which come within the scope of the Directive. Despite
Parliament's proposed amendment, it was not possible to reach any agreement on including any specific provision that these rules should be applied
per-worker. The Commission considers that this issue would be suitable for review separately from the present legislative proposal.

On-call time: under the amended proposal, a distinction is made between 'active' and 'inactive' periodsof on-call time at the workplace. The
Commission proposed that active periods of on-call time (periods where workers were effectively carrying out their duties in response to a call) would
always be considered as working time. Conversely, inactive periods would not be considered as working time unless national law or collective
agreements so provided. However, inactive periods could never be counted as rest time. The common position makes no change regarding 'active' on-
call time, but would allow 'inactive' periods to be treated either as working time or as rest time, according to national law or to collective agreements.

Reconciliation of work and family life: under the amended proposal, Member States would take the necessary measures to 'ensure' that employers are
obliged to examine workers' requests for changes to their working hours, taking account of both sides' needs for flexibility. The common position
provides instead that Member States shall 'encourage' employers to examine such requests, subject to additional qualifications. However, the
proposed text would still bring an overall improvement in working conditions, since the Directive contains no specific provisions on reconciliation, and
the proposed text would also introduce a new obligation for Member States to ensure that employers inform workers in due time of any substantial
changes to the organisation of working time.

The future of the 'opt-out': the future of the opt-out was the single most controversial point during the prolonged and difficult Council discussions during
the first reading. The amended proposal envisaged that the 'opt-out' would be repealed three years after the proposed Directive entered into force,
while stronger protective conditions would also apply in the meantime to workers who agreed to opt out. The common position does not provide for
repeal of the opt-out. Instead, it expands the increased protection already proposed by the Commission, to give a  for the opt-new four-point framework
out:

https://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=EN&type_doc=COMfinal&an_doc=2008&nu_doc=568
https://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=EN&type_doc=COMfinal&an_doc=2009&nu_doc=57
https://eur-lex.europa.eu/oj/daily-view/C-series/default.html?&ojDate=20092005
https://eur-lex.europa.eu/oj/daily-view/C-series/default.html?&ojDate=27102005
http://www.europarl.europa.eu/registre/docs_autres_institutions/commission_europeenne/com/2008/0568/COM_COM(2008)0568_EN.pdf
https://oeil.europarl.europa.eu/oeil/en/document-summary?id=1048989
http://www.europarl.europa.eu/registre/docs_autres_institutions/commission_europeenne/com/2009/0057/COM_COM(2009)0057_EN.pdf
https://oeil.europarl.europa.eu/oeil/en/document-summary?id=1066355
https://dmsearch.cor.europa.eu/search/public?k=(documenttype:AC)(documentnumber:0329)(documentyear:2004)(documentlanguage:EN)
https://dmsearch.eesc.europa.eu/search/public?k=(documenttype:AC)(documentnumber:0527)(documentyear:2005)(documentlanguage:EN)
https://ipexl.europarl.europa.eu/IPEXL-WEB/dossier/COD-2004-0209
https://eur-lex.europa.eu/search.html?LP_INTER_CODE_NUM=0209*&SUBDOM_INIT=LEGAL_PROCEDURE&DTS_SUBDOM=LEGAL_PROCEDURE&DTS_DOM=EU_LAW&lang=en&locale=en&type=advanced&LP_INTER_CODE_YEAR=2004


1.  
2.  
3.  
4.  

more explicit limits;
a range of more stringent practical conditions to protect workers;
a future review of the opt-out based on detailed national reports;
a provision which obliges Member States to choose between using the opt-out and being able to average working time over a longer period
(up to 12 months) by legislation.

The Commission's view remains that the opt-out is a derogation from the fundamental principle of a 48-hour maximum working week, which can
present risks to workers' health and safety, both in the short and in the long term. For this reason, the Commission has consistently proposed to
substantially strengthen the safeguards protecting workers who agree to use the opt-out.

Some of the proposed changes to the treatment of inactive on-call time are expected to ease the difficulties experienced by certain Member States in
providing the necessary trained staff either in the short or medium term (due to structural factors, or to labour flows between Member States and to
third countries.) The review which is provided for under new Article 24a will allow the Commission to take stock of the impact of these changes on
Member States' actual use of the opt-out, and will also provide much more detailed information on the actual use of the opt-out than is presently
available.

Maximum working time, for workers who opt out of the 48-hour limit: the Commission considered that the lack of a specific upper limit for opted-out
workers posed a particular risk of abuse. The amended proposal would set a new explicit limit for opted-out workers, of 55 hours in any week, unless
collective agreements or agreements between the social partners provided otherwise. The common position takes a different approach. The limit for
opted-out workers would be 60 hours (on average over 3 months) unless collective agreements or agreements between the social partners provide
otherwise; or 65 hours (on average over 3 months), if inactive periods of on-call time were considered as working time and if no collective agreements
applied. The Commission recognises that the limits proposed by the common position do represent an advance on the present lack of any specific
upper limit for workers who agree to opt out. The Commission also considers it justified to allow a slightly higher limit where inactive on-call time is
recognised as working time.

Conclusion: the Commission is aware that the common position differs in some respects from its amended proposal. In some instances, the changes
reinforce the level of protection provided to workers. The Commission believes that the present situation regarding on-call time and compensatory rest
still urgently requires clarification through legislative change. The Commission is also very conscious of the advantages for the overall protection of
workers which flow from the Council's decision to link a political agreement on this amending proposal with a political agreement on the proposed new
Directive on temporary agency work ( ). This approach has allowed two key proposals to finally move into second reading, after a veryCOD/2002/0072
long period of political blockage.

Overall, in view of the strongly divergent positions of Member States within the Council during the very protracted and difficult first reading on
amendment of the Working Time Directive (almost four years), the Commission has supported the overall agreement, having regard to the urgent need
to clarify the legal situation and thus to allow more coherent application of the Directive across all Member States.

Organisation of working time
  2004/0209(COD) - 22/09/2004 - Legislative proposal

PURPOSE : to make some amendments to the Working Time directive (Directive 2003/88/EC).

PROPOSED ACT : Directive of the European Parliament and of the Council.

CONTENT : this review of some of the provisions of Directive 2003/88/EC, with a view to a possible modification, is imposed by the Directive itself. The 
latter contains two provisions prescribing review of:

- the derogations to the reference period for the application of Article 6 (maximum weekly working time);

- the possibility of not applying Article 6 if the worker gives his agreement to carry out such work (the "opt-out").

In addition, the Commission analyses the effects of certain case law, in particular of the rulings in the SIMAP and Jaeger cases, which held that on-call 
duty performed by a doctor when he is required to be physically present in the hospital must be regarded as working time.

The Commission has consulted the social partners, who remain divided on the issues of the opt-out and the derogations to the reference period.

The principal points of the amended proposal are as follows:

- as regards in particular the individual opt-out from the 48-hour average weekly limit, the proposal introduces a dual system The individual opt-out will 
require prior collective agreement or agreement among social partners, but only in those cases where such agreements are possible under national 
legislation and/or practice. In other cases, opt-out on the basis of individual consent alone will remain possible, but reinforced conditions will apply to 
prevent abuses and to ensure that the choice of the worker is entirely free. Furthermore, the Directive introduces a maximum duration of working time 
for any one week, unless otherwise provided by collective agreement.

- the opt-out is maintained for companies with no collective agreement in force and no collective representation of the workers that is capable of 
concluding a collective agreement or an agreement between the two sides of industry on the issue (essentially micro and small enterprises). Moreover, 
the possibility of fixing a one-year reference period will simplify the management of employees' working time, while allowing a better adaptation to 
fluctuations in demand.
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- the proposal establishes that the inactive part of on-call time is not working time within the meaning of the Directive, unless national legislation, 
collective agreements or agreements between the social partners decide otherwise;

- the definitions of "working time" and of "rest period" remain unchanged. This proposal inserts two new definitions: "on-call time" and "inactive part of 
on-call time", which are added to the existing definitions. These two new definitions aim to introduce a concept into the Directive which is not strictly 
speaking a third category of time, but a mixed category incorporating, in different proportions, the two concepts of "working time" and of "rest period". 
The proposed notion of "on call time" covers situations in which the worker must stay at the workplace;

- the proposal defines the arrangement applicable to on-call time and more specifically to the inactive part of on-call time. The inactive part of on-call 
time is not considered "working time", unless otherwise stipulated by national law or, in conformity with national law and/or practice, by collective 
agreement or agreement between the two sides of industry. As regards the periods during which the worker carries out his activities or duties, they 
must be regarded entirely as working time within the meaning of the Directive;

- with regard to reference periods, the standard reference period would remain 4 months. However, Member States could extend this period up to one 
year, subject to the consultation of concerned social partners and to the encouragement of social dialogue in this matter. It is also specified that the 
duration of the reference period can under no circumstances be higher than the duration of the employment contract;

- the proposal removes the possibility of derogating from the four-month reference period. Since national law can establish a reference period of up to 
one year, it is no longer necessary to allow for this derogation of up to six months;

- the proposal establishes periods of daily and weekly rest of, respectively, 11 consecutive hours per period of 24 hours and of 24 hours plus the 11 
hours of daily rest for each seven-day period. It is, however, possible to derogate from these two provisions. In such cases, workers must, in principle, 
be granted an equivalent period of compensatory rest. This modification aims to clarify that the periods of compensatory rest have to be granted within 
a reasonable time and, in all the cases, within a time limit not exceeding 72 hours for daily rest;

- it establishes the conditions to be met by Member States who make use of the possibility not to apply Article 6 (maximum weekly working time). If 
Article 6 is not to apply, this must be authorized by a collective agreement or an agreement between the social partners at the appropriate level. It must 
be emphasised that this condition is not applicable when a collective agreement is not in force and there is no collective representation of the workers 
within the undertaking or the business that is empowered, in accordance with national law and/or practice, to conclude a collective agreement or an 
agreement between the two sides of industry on the issue. In such cases, the individual worker's consent, in accordance with the established 
conditions, is sufficient.

The authorisation by collective agreement or agreement between the two sides of industry is necessary, but not enough. In any case, a worker's 
individual consent is necessary.

Concerning individual consent, the conditions are as follows: the worker's agreement has to be given in writing, it cannot be given at the beginning of 
the employment relationship or during any probation period, its validity is limited, an absolute maximum limit of weekly working hours is fixed and the 
obligation of keeping registers is imposed.

Organisation of working time
 2004/0209(COD) - 09/03/2009

The Council decided  and consequently to convene the Conciliation Committee innot to approve all of the European Parliament's amendments
accordance with Article 251(3) of the EC Treaty.

Organisation of working time
 2004/0209(COD) - 05/12/2007

The Council sought to reach political agreement on two draft directives, the first one aimed at amending Directive 2003/88/EC concerning certain
aspects of the organisation of working time, the second one aimed at establishing working conditions for temporary agency workers (see COD/2002

)./0072

In July 2007, the Presidency announced that it would consult with different Member States in order to evaluate the conditions for balanced solutions
concerning the legislative files under discussion in the Council, namely the two above mentioned draft directives.

After extensive bilateral consultations with different Member States and the Commission, the Presidency decided to present compromise proposals for
both directives. In the past, both draft directives had been discussed separately, but the Presidency considered they were linked since they deal with
central aspects of the regulation of contemporary labour markets.

Given the difficulties in finding separate solutions for each of the files, the Presidency decided that there would be added value in working on a
simultaneous and integrated solution, thus allowing Member States to find a balance between the two directives that would be acceptable from the
political point of view.

This joint approach was widely accepted by a large majority of Member States, in the Council. The connection between the two directives, and more
specifically the proposals presented by the Presidency, was considered a solid and viable basis for negotiation towards an agreement on both.

http://www.europarl.europa.eu/oeil/file.jsp?id=220572&noticeType=null&language=en
http://www.europarl.europa.eu/oeil/file.jsp?id=220572&noticeType=null&language=en


The Presidency explored different solutions, within the balanced framework underlying the proposals, to reach an enlarged consensus that would be
politically desirable.

Bearing in mind the fact that this linked proposal was still very recent, as well as the sensitive nature of these directives for some Member States and
the importance of exploring all attempts to reach as broad an agreement as possible before the final decision was taken, the Council agreed that the
best option at this moment was to , in order to further pursue the dialogue.postpone a decision

Nevertheless, the Presidency noted that a vast majority of Member States had spoken in favour of an , building anintegrated solution for the directives
overall equilibrium between the two. Thus, and respecting the dominant orientation within the Council, the Presidency stressed that this openness to
dialogue and consensus sought only to strengthen the conditions for a solution that reflected the position of a clear and strong majority. The proposals
presented are a major step forward, because they now open up an appropriate way of reaching a solution on these files. There is a real margin for

, building on the solid basis for progress that the Council has just established. The forthcoming presidencies and thepolitical decision in 2008
Commission might proceed with efforts to achieve a positive and final outcome on both directives, given the importance of the issues at stake and the
specific needs of many Member States.

Progress on the “working time” Directive: Directive 2003/88/EC establishes minimum requirements concerning the organisation of working time, inter
alia in respect of daily and weekly rest periods, breaks, maximum weekly working time, annual leave and certain aspects of night work, shift work and
patterns of work.

The objective of the draft amending Directive currently under examination is twofold:

– Firstly, it would prevent some of the consequences of the European Court of Justice's case law, in particular of the rulings in the SIMAP and        

Jaeger cases, which held that any on-call duty performed by a doctor, as long as he or she is required to be physically present in the
hospital –even if he or she spends his or her time resting – must be regarded as working time. It is currently impossible for Member States to
apply European case law strictly, without a huge impact on their medical structures and economies. To avoid those negative effects, the
draft Directive would introduce a definition of "inactive part of on-call time";

– Secondly, to review some of the provisions of Directive 2003/88/EC concerning the possibility of not applying the maximum weekly working        

time (48 hours) if the worker agrees to work longer hours (the "opt-out" provision).

With a view to achieving agreement, the Portuguese Presidency tabled a set of proposals, built on previous Presidencies' compromise texts. The
Presidency text provided for the possibility of the , with some elements being taken into account to guarantee the protection of health andopt-out clause
safety of workers, in particular:

– the opt-out clause would be seen as an exception, ;        the working week of a maximum of 48 hours being the general rule in the EU

– implementation of the opt-out must be laid down by collective agreement, agreement between the social partners or by national law;        

– employers and employees must consider other flexibility provisions – such as the longer reference period when counting working time –               

before making use of the opt-out provision;

– ;        it would not be possible for a Member State to make use of both the longer reference period and the opt-out clause

– an employee who refuses to work more than the average working time must not suffer as a result;        

– an agreement signed at the beginning of the working contract would be null and void;        

– a weekly limit of working hours would be set for workers who agree to the opt-out clause;        

– there must be follow-up by the national authorities;        

– a specific evaluation must be conducted at European level of the provisions concerning the opt-out and the implementation of longer               

reference periods; taking into account this evaluation, the Commission may, if appropriate, submit a proposal to revise the Directive.

Organisation of working time
 2004/0209(COD) - 02/06/2005

The Council examined an amended proposal for a Directive submitted by the Commission on 31 May 2005, the aim of which is to amend Directive 2003
/88/EC on the organisation of working time1, following the opinion delivered by the European Parliament at first reading on 11 May 2005.

The aim of the Commission proposal is to improve legal certainty with regard to regulating working time, particularly in the light of the case law of the
Court of Justice relating to inactive periods of on-call time in certain professions, particularly the medical profession.

The main amendments which the proposal for a Directive will introduce into Directive 2003/88/EC concern:

– extending the reference period for calculating maximum weekly working time to 12 months;

– introducing definitions of "on-call time" and "inactive periods of on-call time";

– conditions for applying the opt-out from the provisions relating to maximum weekly working time.



Following the Council's discussions, the President drew the following conclusions in an oral statement:

– Most Member States have not had time to look in detail at the amended proposal as submitted by the Commission on 31 May. It has therefore not
been possible to arrive at final conclusions today.

– The main point under discussion was the opt-out. There are two extreme positions: on the one hand those Member States which are calling for
freedom of choice, stressing the need for economic growth and hence asking for the opt-out, and on the other those which feel that extending the
reference period for calculating weekly working time to one year gives enough flexibility to make it possible to envisage a definite end to the opt-out.
Between these positions there are many variations. The delegations have also expressed their willingness to find a viable compromise, in view of the
urgency of finding a Community solution to the question of how to treat inactive periods of on-call time, following the Court of Justice judgments in the
SIMAP and JAEGER Cases.

– The President noted that a solution acceptable to both the Council and the Parliament might depend, inter alia, on further consideration of two types
of problem: firstly, problems in the health sector and secondly problems arising from the fact that in many Member States employees had several work
contracts simultaneously.

– The President took note of the Commission's willingness to take account of these two aspects by However, many delegations expressed doubts
about the absence of objective criteria for extending the time limit and stressed the need to take a decision which would respect Member States'
interests. The President also noted that the Commission was willing to look for a compromise.

– In view of the problem of lack of time coupled with the political will to continue the debate, the Council instructed Coreper to monitor the discussions
and inform the Council accordingly.

Organisation of working time
  2004/0209(COD) - 22/09/2004 - Document attached to the procedure

COMMISSION’S IMPACT ASSESSMENT

 

1- PROBLEM IDENTIFICATION

The review of certain provisions of Directive 2003/88/EC is imposed by the Directive itself.  Two provisions needed to be reviewed before 7 years had
elapsed since transposition into Member States’ national law.  These relate, firstly, to the derogations to the reference period for the application of Art.
6 (maximum weekly working time) and the possibility not to apply Art.6 if the worker gives his agreement to carry out such work (the so-called ‘opt-out’).

 

For further information on the background to this question, please refer to the complementary summary on the Commission’s proposal COM(2004)0607
.

 

2- OBJECTIVES

In its Communication of 30 December 2003, the Commission lays down the criteria to be met in the proposal it would adopt: ensure a high standard of
protection of workers’ health and safety with regard to working time; give companies and Member States greater flexibility in managing working time;
allow greater compatibility between work and family life; and avoid imposing unreasonable constraints on companies, in particular SMEs.

 

3- POLICY OPTIONS AND IMPACTS

The various possibilities for the four areas under discussion, as well as their related impacts, are summarized below:

3.1- Issue 1: derogations to the reference period. 

Currently, for the application of the maximum weekly working time (48 hours), the Directive provides for a reference period that does not exceed four
months.  Member States can fix a reference period of six months for certain activities (e.g. security guards).  Lastly, the national social partners can
agree a reference period not exceeding one year.

3.1.1- Option 1: . This option would maintain the current situation unchanged. This is not to say that the current situation iskeeping the status quo
unsatisfactory, whether from the point of view of workers’ health and safety or from the point of view of flexibility given to employers.  However, in
reality, the main negative aspect of the current situation is that, in not providing for a reference period of one year except by collective agreement, the
Directive’s text, as it currently stands, places Member States and employers in different situations.

3.1.2- Option 2: . This option would mean setting reference periods that are shorter than they are currently.  This could bereducing the reference period
done by three modifications: setting a period shorter than the current four month one; eliminating the possibility of a derogation provided for in the
various sub-paragraphs of Art. 17 (abolition of the possibility for a Member State to set a reference period of 6 months in the cases covered by this
Article); or eliminating the derogation provided for in Art 18 (the possibility of a reference period of one year by collective agreement).  Although from



one point of view, this would not appear to have any negative impact as far as the protection of workers’ health and safety is concerned, from another,
the impact that such as change would have on flexibility in the organisation of working time in Europe, means that the reduction in the reference period

.is an option that should not be considered

3.1.3- Option 3: .  This option would involve establishing reference periods that are longer than the current ones.  Thisextension of the reference period
could be done in several ways: setting a reference period longer than the current 4-month one; setting a reference period that is longer for the
derogations permitted under Art. 17 (6 and 12 months); setting a reference period that is longer than the current 4-month one, but with no possibility of
derogation.  This extension would be in line with the visible trend towards the annualisation of working time.  It would also bring simplification and
clarity to the Directive.

3.2- Issue 2:  (Art 22, paragraph 1)Individual opt-out

The ‘opt-out’ is a facility given to a Member State to provide for in its national legislation the possibility for a worker to work, on average, more than 48
hours per week, as long as the conditions laid down in Art 22, paragraph 1, are respected.

3.2.1- Option 1: .  If the status quo is kept, the Commission would be obliged to face the consequences of the conclusions itkeeping the status quo
reached following the evaluation exercise of this provision in the United Kingdom.  It has reservations regarding how the UK transposed the Directive
into its national legislation, as well as its practical application.  Thus, at least for what concerns the UK, the status quo would not be an option and
amendments to the legislation will have to be introduced.

3.2.2- Option 2: .  Thiskeeping the opt-out but tightening the conditions of application so as to strengthen its voluntary nature and prevent its abuse
option would seek to keep the flexibility offered by the opt-out, but at the same time eliminating the possibility of its abuse.  This option would therefore
bring a solution to problems encountered and enable the use of the opt-out while respecting what the legislator is seeking, i.e. its voluntary nature.

3.2.3- Option 3: .  In the current text of the Directive, the use of the opt-out depends on the Member State and theopt-out only by collective agreement
wishes of the individual worker.  This option would give collective bargaining an active role in this field.  In general, this option would not prevent
companies which have a need for it (social dialogue is possible in the majority of cases), but it would require collective bargaining and could therefore
result in additional costs in comparison with the current situation.

3.2.4- Option 4: . This option differs from the previous one because itopt-out only by collective agreement where this system exists or is feasible
permits the use of the individual opt-out, as it currently exists, when there is no collective agreement applicable to the worker and there is no collective
representation of workers to permit such a negotiation.  This approach resembles the previous one, since the recourse to the opt-out would be
dependent on the agreement of the social partners at the appropriate level.  The individual opt-out would be applicable where there was no applicable
agreement and there is no possibility of collective bargaining at company level.  The advantage of this approach would be that, in addition to those
already outlined for the preceding option, the gulf between the countries with different industrial relations cultures would no longer exist.  In countries
where collective bargaining does not exist (or cannot exist), the individual opt-out would continue to be possible.  This option is the one that best

.combines the need to adapt to the level closest to the ground and an integral respect of national traditions in the area of industrial relations

3.2.5- Option 5: .  This option, which was defended by the European Parliament, in particular, in its resolution on thegradual abolition of the opt-out
reexamination of the Directive, would lay down a transitional period during which the individual opt-out could continue to be used, with a decreasing
maximum weekly limit of working hours, falling until the 48 hours general rule is reached.  The impact of this option would depend heavily on the length
of the transitional period during which the individual opt-out would remain possible.  The longer this period, the longer the time companies and workers
would have to adapt to the new conditions.

3.2.6- Option 6: .  This option would consider the elimination of the Directive’s Art 22, paragraph 1.  The issue that needs to beabolition of the opt-out
asked is whether the elimination of the opt-out would damage the competitiveness of Community industry or at least that of the Member States that
made good use of the opt-out, i.e. the UK, given that there is no doubt that it would be beneficial as far as the level of workers’ health and safety is
concerned.

3.3- Issue 3: . the definition of working time

The Directive views time as being either working time or resting time.  There is no intermediate category.

3.3.1- Option 1: .  The definition of working time, as interpreted by the European Court of Justice (ECJ) in the SIMAP and Jaegerkeeping the status quo
cases, continues to apply.  In view of the information at the Commission’s disposal, this status quo option is not feasible given the danger of serious
repercussions on public health services and, probably, on other services also.

3.3.2- Option 2: .  According to ECJ case law, time spent on-call must be counted as working timeexclude on-call time from the 48 hours a week limit
within the meaning of the Directive.  This option would involve leaving intact this qualification of on-call time, but would exclude it from the calculation of
the maximum working week.  This option, although it might appear attractive because it does not call into question the SIMAP/Jaeger case law, would

.inevitably be a source of conflict and uncertainty

3.3.3- Option 3: .  This option would offer a solution to the ‘working time/rest time’include a new definition of ‘inactive on-call time’ in the Directive
dichotomy and would introduce a third category, inactive on-call time.  It is likely that this option would allow Member States that have not already
modified their legislation, to keep it in force.

3.4- Issue 4: compatibility between work and family life.

In its two documents consulting the social partners, the Commission expressed its desire to take advantage of the review of the Directive to ensure that
greater account of this objective is taken in the Directive.



3.4.1- Option 1: .  One option would be to not introduce a new provision, but to ensure that this dimension is better taken intokeeping the status quo
account in the existing provisions of the Directive. 

3.4.2- Option 2: .  This option would involve asking the Member States to encourage the social partners, at all levels, to negotiateinsert a new article
measures promoting compatibility between work and family life.

 

CONCLUSIONS: according to the Commission, the proposal which would best fulfil these criteria would contain the following elements: with regard to
the opt-out, ensure that the derogations from Art 6.2 would only be possible by collective agreement or agreement between the social partners; in
companies not having such agreements or worker representation, the individual opt-out, with stricter conditions, would continue to apply; as far as the
definition of working time is concerned, following the SIMAP/Jaeger rulings, introduce into the text of the Directive the definition of a third category
(‘inactive on-call time’), which would not be considered as ‘working time’ within the meaning of the Directive;  with respect to compatibility between
work and family life, an article should be inserted to encourage the social partners to negotiate measures that would promote greater compatibility
between work and family life.  In the two documents consulting the social partners, the Commission stressed its belief that only a global approach to
the four areas identified for re-examination would permit a balanced solution to be found and guarantee the respect of criteria defined and described in
point 2 (Objectives) of this summary.

 

4- FOLLOW-UP

While waiting for the European Parliament’s opinion, the Council was informed by the Luxembourg Presidency on the progress of work regarding the
draft directive amending Directive 2003/88/EC concerning certain aspects of the organisation of working time.

Organisation of working time
 2004/0209(COD) - 16/12/2008

The French Presidency briefed Ministers on the main results of the Parliament's second reading which took place on 17 December 2008.

With a conciliation procedure in prospect, the Presidency stressed the importance of reaching

agreement with Parliament swiftly, for reasons of both legal certainty and social protection, since the Directive currently in force allows Member States
to authorise a working week of up to 78 hours.

The main differences between Parliament's second reading and the common position adopted by the Council on 15 September 2008 relate to on-call
time, the non-participation clause and compensatory rest.

With regard to , the Council draws a distinction between active on-call time and the inactive part of on-call time. The inactive part ofon-call time
on-call time (any period during which the worker has the obligation to be available at the workplace but is not required by his employer to
actually carry out his activity or duties) is not regarded by the Council to be part of working time, unless national law or, in accordance with
national law and/or practice, a collective agreement or an agreement between the social partners provides otherwise.

With regard to , the Council argues for a , including overtime and active on-call time,weekly working time standard limit of 48 hours a week
calculated as over a reference period. Member States may, however, decide to allow this limit to be exceeded (non-participation clause)
provided that they ensure the effective protection of the health and safety of workers and subject to the express, free and informed consent of
the worker concerned. Use of the clause must be subject to appropriate safeguards and close monitoring. A recital refers to the Charter of
Fundamental Rights and in particular every worker's right to a limitation of their maximum working hours. The special ceiling for workers who
choose not to participate is in general 60 hours, calculated as an average over a period of three months (which may be exceeded under a
collective agreement) or 65 hours, calculated as an average over a period of three months (only when the inactive part of on-call time is
regarded as working time and in the absence of a collective agreement).
With regard to , the Council provides that where there are derogations to the provisions applicable to daily rest periods,compensatory rest
breaks, weekly rest periods, night work and reference periods, compensating rest periods must be granted within a reasonable period, to be
determined by national legislation or a collective agreement or an agreement concluded between the social partners.

Organisation of working time
 2004/0209(COD) - 06/12/2004

The Council made progress on a number of key issues of the proposal for a Directive of the European Parliament and the Council amending Directive
2003/88/03 concerning certain aspects of the organisation of working time, presented by the Commission in September 2004.

It is recalled that the Commission proposal is essentially aimed at:

a) introducing legal certainty, following the recent European Court of Justice judgments concerning the definition of "working time", by introducing the
concepts of "on-call time" and "inactive part of on-call time" into the Directive.

b) reviewing the provisions of Directive 2003/88/EC concerning:



- the possibility of and conditions for derogating from the reference period for the application of the maximum weekly working time;

- the possibility of and conditions for derogating from the maximum weekly working time, if the worker so agrees ("opt-out provision").

The first issue concerns the possibility of extension of the reference period for the calculation of the maximum working week (48 hours) from 4 to 12
months.

While the standard reference period should remain 4 months, as in the current Directive, the Council agreed on a provisional basis on an option being
given to the Member States to extend it to 12 months on the grounds of objective or technical reasons or reasons concerning the organisation of work,
subject to compliance with the general principles of protection and health of workers and provided there is consultation of the social partners concerned.

The second issue on which the Council made progress concerns "on-call time", i.e. the period during which a worker has to be available at the
workplace in order to be in a position to carry out his activity or duties, at the employer's request.

The Council had to take account of the European Court of Justice's judgments in the SIMAP and Jaeger cases in which the Court ruled that (doctors')
periods of actual inactivity when on-call must be regarded as work within the meaning of Directive 2003/88/EC.

Against this background, the Council reached a broad measure of agreement, on the basis of compromise texts suggested by the Presidency, on three
new definitions to be inserted into the Directive :

- "on-call time",

- "inactive part of on-call time" (i.e. a period during which the worker is on-call, but not required by his employer to carry out his activity or duties) and

- "workplace" –, as well as a new Article, which would provide that the period during which the worker carries out his activity or duties during on-call
time will have to be regarded as working time, while the inactive part of on-call time should not be regarded as working time, unless national law, a
collective agreement or an agreement between the two sides of industry, decides otherwise.

The Council also reached a broad measure of agreement on a third issue, concerning "compensatory rest", which has to be granted in cases where a
derogation is made to the Directive's provisions on daily or weekly rest. It examined a Presidency suggestion according to which compensatory rest
should be afforded within 72 hours or within a reasonable period (with a maximum of 7 days) to be determined by national laws, regulations or
administrative provisions or collective agreements or agreements between the two sides of industry.

The Council also held an in-depth policy debate on the so-called "opt-out provision", i.e. the possibility to derogate from Article 6 of Directive 2003/88
/EC (which limits the average weekly working time to 48 hours), on the basis of compromise proposals put forward by the Presidency.

Although a significant majority of Member States considered the Presidency suggestions to be a good basis for discussion, agreement on this issue
could not be reached.

It is recalled that the Commission proposal envisaged amending an Article of the Directive, with a view to giving precedence to collective agreements
and to limiting the individual opt-out to cases where there is no collective agreement in force and no workers' representation empowered to conclude
such an agreement, such an individual opt-out being moreover subject to strict conditions. In the light of this debate, the Council instructed the
Permanent Representatives Committee to continue its work on this proposal, pending receipt of the European Parliament's opinion, with a view to an
agreement being reached at the earliest possible date.

Organisation of working time
 2004/0209(COD) - 03/03/2005

Pending the European Parliament's opinion, the Council was briefed by the Presidency on progress of work on the draft Directive amending Directive
2003/88/EC concerning certain aspects of the organisation of working time.

The draft Directive was discussed in detail in the Council meeting on 7 December 2004, when a degree of consensus was noted concerning the
extension of the reference period for calculating the maximum weekly working time and the provisions on on-call time and compensatory rest.

The main issue still outstanding is that of the conditions for applying the option of derogating from the provisions concerning maximum weekly working
hours (opt-out). The Presidency summarised the state of play in the technical discussions which had been in progress since the beginning of the year
with regard to recourse to an opt-out.

Organisation of working time
  2004/0209(COD) - 31/05/2005 - Modified legislative proposal

The Commission is prepared to accept all the amendments set out below, which, it thinks, improve the proposal and maintain its aims and political
viability, taking account of the positions already expressed by the Member States to the Council;

The main amendments adopted concern the following issues:

- citing the conclusions of the Lisbon European Council;



- a reference to increasing the rate of employment amongst women;

- addition of a reference to compatibility between work and family;

- a reference to the Charter of Fundamental Rights;

- aggregation of hours in cases involving several employment contracts;

- the deletion of Article 16b(2) and replacing it with another Article (Article 19) including measures aiming to amend the reference period. Member
States shall have the option, subject to compliance with the general principles relating to the protection of the safety and health of workers, of allowing,
for objective or technical reasons, or reasons concerning the organisation of work, the reference period to be set at a period not exceeding 12 months:
by collective agreement or agreement between the social partners; by legislative or regulatory provision, provided that the Member States take the
measures necessary to ensure that: the employer informs and consults the workers and/or their representatives in good time concerning the
introduction of such a reference period; the employer takes the measures necessary to avoid or overcome any risk relating to health and safety that
could arise from the introduction of such a reference period.

- the modification of compensatory rest time shall no longer automatically be 72 but shall be set by a collective agreement;

- introduction of a provision concerning the validity of opt-out agreements signed prior to the entry into force of this Directive.

By contrast, the Commission cannot accept at this stage the other amendments proposed by the Parliament. Some of them do not constitute an
improvement to the Directive or are not acceptable from a strictly legal point of view. Others might, in the Commission’s view, disrupt the balance of the
initial text and make it more difficult to obtain an agreement or a sufficient majority in the Council.

The Commission is conscious of its role in the codecision procedure as an intermediary between the two arms of the Community legislature.

Among the amendments not accepted by the Commission it should be noted that, with regard to amendment No 20 (on the individual opt-out), the
Commission has clearly indicated that, while unable to accept it as it is, it is prepared to explore a possible compromise on this question which is
dividing the co-legislators.

Furthermore, with regard to the amendment concerning on-call time, the Commission also pointed out that it shares the concerns of the European
Parliament with regard to the health and safety of workers who are regularly on call and that it would add a provision to ensure that inactive periods of
on-call time are not taken into account with regard to the daily and weekly rest period.

Organisation of working time
  2004/0209(COD) - 05/02/2009 - Commission opinion on Parliament's position at 2nd reading

The Commission can accept, in full or in part, 15 of the 22 amendments adopted by the European Parliament at second reading.

Overall, the position of the Parliament and the Common Position of the Council differ on several significant issues. However, the Commission remains
convinced of the urgent importance of adopting the amending proposal before the end of the present legislative mandate. It believes that a sustainable
basis for agreement will need to provide a carefully balanced solution, which strengthens overall protection for workers' health and safety, while at the
same time allowing greater flexibility for both workers and employers in the practical organisation of working time.

In this context, this opinion describes the Commission’s position towards the amendments voted by the Parliament, and sets out concrete proposals
with the aim of helping the Council and the Parliament to reach such a basis for agreement.

On-call time (inactive parts of on-call time): the Commission is able to support the  Parliament’s amendment, but is prepared to explore a possible
overall compromise on the issues covered by this amendment, which at present are dividing the co-legislators. The Commission accepts the third part
of the amendment, which states that the inactive part of on-call time shall not be counted towards minimum rest periods required by the Directive. It
can also accept in substance the first, second and fourth parts of the amendment, so that periods of inactive on-call time would be regarded as working
time, but could be counted in a specific way when calculating working time.

In particular, the Commission considers that the second part of the amendment could, in principle, make a valuable contribution to an overall solution
regarding on-call time which would be acceptable both to Parliament and to Council, subject to some reformulation of the text so that the experience in
the sector concerned, and compliance with the general principles of protecting workers’ health and safety, are both included as relevant criteria.

Compensatory rest (timing of compensatory rest):  under the Parliament’s amendment, compensatory rest would be taken 'following' time on duty,
rather than 'within a reasonable period' afterwards, as under the Common Position or under the Commission's amended proposal. The Commission
can accept in principle the proposed change regarding the timing of compensatory rest, but believes that reformulation is needed, in order to provide
some additional flexibility.

In order to reach a compromise on this issue, a possible approach is that equivalent compensatory rest would, as a general rule, be taken following the
period of duty concerned. However in specified sectors or activities, and for duly justified reasons, national laws or collective agreements could provide
for equivalent compensatory rest to be taken within a ‘reasonable period’, which must be clearly defined, by taking account of the objective of
protecting workers' health and safety, and of relevant experience in the sectors or activities concerned.

Reference period: this provision allows Member States to extend the reference period (for calculating limits to average weekly working time) to a
maximum of 12 months by legislation. The Commission can accept the Parliament’s amendment, the effect of which is: (i) to limit the use of this option



to workers who are not covered by collective agreements or agreements between the social partners; (ii) and to provide that in such cases the Member
State must ensure that employers inform and consult workers about introducing such a work pattern, and that they take the necessary measures to
deal with any resulting health and safety risks.

The Commission can also accept the amendment deleting the obligation to choose between the opt-out and extension of the reference period. This
amendment would delete Article 22a of the common position, which was meant to provide an incentive for Member States not to use the opt-out, or to
discontinue their use of the opt-out.

Reconciliation of work and family life: the Commission can partly accept this amendment. It can accept that employers should inform workers 'well in
advance' rather than 'in due time' about changes to work patterns, but considers that the change proposed by the Common Position (to inform only of
'substantial' changes) is a reasonable one, and should not be deleted.

However, the Commission does not accept the second and third parts of the amendment which would create a right for workers to request changes to
their work patterns in order to facilitate reconciling work and family life and states that employers could refuse such requests only in limited
circumstances.

Opt-out:

the opt-out: the Commission cannot accept this amendment, which would have the effect of terminating the possibility for Member States to
allow use of the opt-out, three years after the amending proposal enters into force. While being in principle supportive of the eventual phasing
out of the opt-out, the Commission does not consider that present conditions allow for the phasing-out of the opt-out. The Commission
considers, in view of an overall compromise, that all provisions pertaining to the opt-out have to be assessed together with the review clause;
period for validity of individual opt-out:  the Commission cannot accept this amendment, which provides that where a worker agrees to opt out
of the 48-hour limit to average weekly working time, that agreement shall be valid for a period not exceeding six months (rather than one year,
under the common position);
no opt-out during probationary period: the Commission accepts this amendment, the effect of which is that a worker could not validly agree to
opt-out during any probationary period;
deletes limits to working time of opted-out workers: the Commission accepts the amendment, which would delete the upper limits proposed by
the common position (60 hours per week, or 65 hours in some situations, on average) for the working time of workers who agree to opt-out;
exclusion of certain short-term workers: the Commission can partly accept this amendment. If the opt-out is to remain, then short-term workers
should be able to use it;
deletion of review clause: this amendment is closely related to the outcome of the amendment on the future of the opt-out. The Commission
can accept this amendment in principle. However, in the event that the opt-out remains, the Commission believes that a review clause is
indispensable.

Organisation of working time
 2004/0209(COD) - 01/06/2006

Following its earlier debate in December 2005, the Council again held lengthy and extensive discussions on a modified proposal for Directive of the
European Parliament and of the Council aimed at amending Directive 2003/88/EC concerning certain aspects of the organisation of working time, on
the basis of compromise texts tabled by the Presidency concerning the controversial issue of the opt-out.

All delegations and the Commission welcomed the Presidency's determination to achieve an overall agreement in view of the need for a common
solution to the challenges resulting from the Simap-Jaeger judgements.

However, in spite of the progress made in identifying possible elements for an agreement, and given the differences in the labour market situations and
in Member States' views on the possible need and conditions for maintaining the opt-out, it was not possible to reach overall political agreement at this
stage.

To recall, the objectives of the Commission amended proposal are twofold:

1)      to take into account the European Court of Justice's case law, in particular rulings in the SIMAP and Jaeger cases, which held that on-call
duty performed by a doctor when he is required to be physically present in the hospital must be regarded as working time;

2)      to review some of the provisions of Directive 2003/88/EC concerning the possibility of not applying the maximum weekly working time (48
hours) if the worker gives his agreement to carry out such work (the "opt-out" provision).

The key issues still to be resolved relate to  as well as to the question of whether the  is the opt-out provision maximum weekly working time calculated
.per contract or per worker

Organisation of working time
  2004/0209(COD) - 15/09/2008 - Council position

The Council adopted, by qualified majority, a common position with a view to the adoption by the European Parliament and the Council of a Directive
amending Directive 2003/88/EC concerning certain aspects of the organisation of working time. The Spanish and Greek delegations voted against and
the Belgian, Cypriot, Hungarian, Maltese and Portuguese abstained.



The European Parliament adopted 25 amendments to the Commission proposal. 13 of these amendments were incorporated into the amended
Commission proposal in whole, in part of after being reworded.  The Council could accept 8 of the 13 amendments, as wholly or partially incorporated
into the Commission’s amended proposal, namely those: citing the conclusions of the Lisbon European Council; making reference to increasing the
rate of employment amongst women; adding a reference to compatibility between work and family life; citing the Charter of Fundamental Rights;
concerning compensatory rest time.

The Council also accepted, subject to redrafting, the principles underlying amendments: the addition of a provision concerning compatibility between
work and family life; the deletion of Article 16b(2) concerning the 12-months reference period; reference period.

However, the Council did not deem it advisable to take amendments concerning:  the aggregation of hours in cases involving several employment
contracts;  the provision concerning the validity of opt-out agreements signed prior to the entry into force of the Directive; a copy of the Directive shall
be sent to the governments and parliaments of the candidate countries.

Provisions regarding on-call time: the Council agreed with the definitions of "on-call time" and "inactive part of on-call time" as suggested by the
Commission in its original proposal and confirmed in its amended proposal. The Council also agreed with the Commission on the need to add a
definition of the term "workplace" in order to make the definition of "on-call time" clearer.

With regard to the new Article 2a on on-call time, the Council concurred with the Commission on the principle that the inactive part of on-call time
should not be regarded as working time unless national law or, in accordance with national law and/or practice, a collective agreement or an
agreement between the social partners decides otherwise. The Council shares the Commission's view that the introduction of this new category should
be of help in clarifying the relationship between working time and rest periods.

The Council also followed the Commission's approach with regard to the method of calculation of the inactive part of on-call time while providing that it
may not only be established by collective agreement or agreement between the social partners but also by national legislation following consultation of
the social partners.

The Council acknowledged as a general principle that the inactive part of on call time should not be taken into account in calculating the daily and
weekly rest periods. However, the Council also considered appropriate to provide for the possibility of introducing some flexibility in the application of
this provision through collective agreements, agreements between the social partners or by means of national legislation following consultation of the
social partners.

Compensatory rest time: the Council can agree with the Parliament’s amendments as reworded in the Commission's amended proposal. The general
principle is that workers should be afforded periods of compensatory rest in circumstances where normal rest periods cannot be taken. The
determination of the length of the reasonable period within which equivalent compensatory rest is granted to workers should be left to the Member
States, taking into account the need to ensure the safety and health of the workers concerned and the principle of proportionality.

Reconciliation of work and family life: the Council concurs with Parliament on the need to improve the reconciliation between work and family life. This
concern appears quite clearly in the common position. The Council agrees with amendment as reworded in the Commission amended proposal which
states that the Member States shall encourage the social partners at the appropriate level, without prejudice to their autonomy, to conclude
agreements aimed at improving reconciliation of work and family life. Inspired by Parliament’s amendments, the text introduces references to Directive
2002/14/EC establishing a general framework for informing and consulting employees in the European Community, and to the consultation of the social
partners. The common position provides that Member States should encourage employers to examine workers' requests for changes to their working
hours and patterns, subject to business needs and to both employers' and workers' needs for flexibility.

Reference period (Article 19): the Council shares the European Parliament's views that the extension of the reference period should go hand in hand
with an increased involvement of workers and their representatives and with any necessary preventive measures with regard to risks to workers' health
and safety. It, however, considered that a reference to Section II of Directive 89/391/EC, which lays down a number of provisions in this respect, would
provide for appropriate guarantees in this regard.

Framework for the opt-out (possibility not to apply the maximum weekly working time (48 hours) if the worker accepts to work longer):the Council was
unable to accept the amendment according to which Article 22 concerning the opt-out should be repealed 36 months after the entry into force of the
Directive, or the Commission's amended proposal which provided for the  possibility of extending this option after three years. After having examined
different possible solutions, the Council eventually came to the conclusion that the only solution acceptable to a qualified majority of delegations would
be to provide for the continuation of the opt-out, while introducing safeguards against abuse to the detriment of the worker. In particular, the common
position provides that the use of the opt-out cannot be combined with the option provided in Article 19(b). Furthermore, it states that, before
implementing the opt-out, consideration should be given to whether the longest reference period or other flexibility provisions provided by the Directive
do not guarantee the flexibility needed.

With regard to the , the common position provides that:conditions applicable to the opt-out

§         the working week in the EU should remain at a maximum 48h unless a Member State provides for an opt-out either through collective
agreements, or agreements between the social partners at the appropriate level, or through national law following consultation of the social
partners at the appropriate level, and the individual worker decides to use the opt-out. The decision therefore remains with the individual
worker and he cannot be forced to work beyond the 48-hour limit;

§         the use of this option is, moreover, subject to strict conditions which aim at protecting the worker's free consent, at introducing a legal limit
to the number of hours worked per week in the context of the opt-out and at providing for specific obligations on employers to inform the
competent authorities at their request.

- With regard to the protection of the , the common position stipulates that the opt-out is only valid if the worker has given hisworker's free consent
agreement prior to performing such work and for a period not exceeding one year, renewable. The employer cannot, in any case, victimise a worker



because he is not willing to give his agreement to perform such work or because he withdraws his agreement for any reason. Moreover, except in the
case of short term contracts (see below), an opt-out can only be signed after the first four weeks of work and a worker cannot be asked to sign an opt-
out upon signature of his contract. Finally, the worker is entitled within specific deadlines to withdraw his agreement to work under the opt-out.

- The text introduces legal  in the framework of the opt-out, which are not provided forlimits to the number of hours allowed to be worked per week
under the current Directive. 60 hours per week, calculated as an average over a period of 3 months, would normally be the limit, unless otherwise
provided for in a collective agreement or an agreement between the social partners. This limit could be increased to 65 hours, calculated as an
average over a period of 3 months, in the absence of a collective agreement and when the inactive part of on-call time is regarded as working time.

- The Common Provision stipulates that employers must keep a  of employees working in the framework of the opt-out. Therecord of the working hours
records are placed at the disposal of the competent authorities which may, for reasons connected with the safety and/or health of workers, prohibit or
restrict the possibility of exceeding the maximum weekly working hours. Moreover, the employer may be requested by the competent authorities to
provide information on cases in which agreement has been given by workers to perform work exceeding 48 hours over a period of seven days,
calculated as an average for the reference period referred to in the common position.

- The text provides for specific conditions in the case of  (not exceeding 10 weeks in total over a period of 12 months): theshort term contracts
agreement to use the opt-out can then be given during the first four weeks of an employment relationship and the legal limits to the number of hours
allowed to be worked per week in the framework of the opt-out would not apply. However, a worker may not be asked to give his agreement to work in
the framework of the opt-out at the time of signature of his employment contract;

- The common position further provides that, when making use of the opt-out, a Member State may allow by means of laws, regulations or
administrative provisions, for objective or technical reasons, or reasons concerning the organisation of work, the reference period to be set at a period
not exceeding six months. This reference period should not, however, affect the three-month reference period applicable for the calculation of the 60 or
65 hours maximum weekly limit.

Monitoring, evaluation and review provisions: the common position provides for detailed reporting requirements regarding the use of the opt-out and
other factors which may contribute to long working hours, such as the use of Article 19(b) (12-months reference period). These requirements are
intended to allow for close monitoring by the Commission. More specifically, the Common Position provides that the Commission:

§         will, no later than four years after the entry into force of the Directive, submit a report accompanied, if necessary, by appropriate proposals
to reduce excessive working hours, including the use of the opt-out, taking into account its impact on the health and safety of the workers
covered by this option. This report will be evaluated by the Council;

§         may, taking this evaluation into account, and no later than five years after the entry into force of the Directive, submit a proposal to the
Council and the European Parliament to revise the Directive, including the opt-out option.

Organisation of working time
  2004/0209(COD) - 11/05/2005 - Text adopted by Parliament, 1st reading/single reading

The European Parliament requests the right of individual workers to opt out of the maximum 48-hour working week to be scrapped 3 years after the
new working hours directive enters into force (Amendment 20 adopted with 378 votes in favour, 262 against with 15 abstentions). They also want hours
"on-call" to count as working time in most cases. Parliament took these decisions when it adopted a legislative report by Alejandro CERCAS (PES, ES)
by 355 votes to 272 against, with 31 abstentions. (Please refer to the summary dated 20/04/2005).

Members thus disagree with the proposal put forward by the European Commission, which would keep the individual opt-out while tightening up the
conditions for its application. Again in contrast to the Commission, MEPs want the entire period of any time spent on-call, including the "inactive part",
to be regarded as working time. But it was decided that Member States could allow inactive parts of on-call time to be calculated in special ways in
order to comply with the maximum weekly average working time. MEPs also clarify the definitions of "on-call time" and "inactive part of on-call time."

MEPs agree in general with the Commissions proposal to extend the reference period over which the average working week is calculated from 4 to 12
months, but Members want to strengthen the conditions. According to the rapporteur, extending the reference period meets reasonable concerns
regarding the flexibility of regulations, but it has to be guaranteed that it's implemented reasonably with checks and a guarantee of protection of health
and safety. That's why Members demand that either a collective agreement is necessary, or, in cases where workers are not covered by collective
agreements, workers have to be consulted in an appropriate way and measures have to be taken to prevent any health and safety risks.

In further amendments to the Commission's text, MEPs decided that working hours should be organised in such a way as to give employees the
opportunity for life-long learning. They also want to achieve the right balance between reconciling work and family life and the need for more flexible
organisation of working time. And they want to make it clear that workers who have more than one employment contract are covered by the directive,
so another amendment spells out that an individual's working time must be calculated as the sum of the periods under each of the contracts.

An amendment proposed by the GUE/NGL aiming to reject the Commission proposal was rejected by 531 votes against, 82 for and 29 abstentions.

It should be noted that the British labour MEPs voted in favour of the amendments, against the position taken by their government within the Council.
For its part, the Commission reaffirms its position which remains unchanged on the issue of “opt out” as well as on “on call”. It did suggest that it would
study the European Parliament’s vote before examining the common position.

Organisation of working time



  2004/0209(COD) - 17/12/2008 - Text adopted by Parliament, 2nd reading

The European Parliament adopted a legislative resolution amending the common position of the Council for adopting a directive of the European
Parliament and of the Council amending Directive 2003/88/EC concerning certain aspects of the organisation of working time.

The recommendation for second reading had been tabled for consideration in plenary by Alejandro  (PES, ES), on behalf of the Committee onCERCAS
Employment and Social Affairs.

The main amendments to the common position, adopted in plenary, are as follows:

On-call time: according to the Council common position, the inactive part of on-call time shall not be regarded as working time unless national law or, in
accordance with national law and/or practice, a collective agreement or an agreement between the social partners provides otherwise. According to the
Parliament, the entire period of on-call time, including the inactive part, shall be regarded as working time. However, inactive parts of on-call time may,
by collective agreement or other agreement between the two sides of industry or by means of law or regulation, be calculated in a specific manner in
order to comply with the maximum weekly average working time laid down in Article 6, subject to compliance with the general principles relating to the
protection of the safety and health of workers

Calculation of working time: in order to protect the health of workers, MEPs consider that the calculation of working time should be made per person
and not per contract. Therefore, in the case of workers with more than one employment contract, and for the purposes of the implementation of this
Directive, the worker's working time shall be the sum of the periods of time worked under each of the contracts.

Balancing work and family life: the Member States shall ensure, in consultation with the social partners, that:

employers inform workers well in advance of any change in the pattern of working time; and
workers have the right to request changes to their hours and patterns of work, and employers are required to consider such requests fairly,
having regard to the flexibility needs of employers and employees. An employer may refuse such a request only if the organisational
disadvantages for the employer are disproportionately greater than the benefit to the worker.

Derogations: derogations to the Directive should be limited to safeguarding its health and safety principles, which should apply regardless of the
position of the persons concerned. MEPs also state that compensatory rest shall follow periods of time spent on duty, as indicated by the Court of
Justice.

Limitations on derogations to the reference periods: according to the common position, the Member States have the option, while respecting the
general principles of the protection of the health and safety of workers, to allow that, for objective or technical reasons or reasons relating to the
organisation of work, the reference period should be extended to a period not exceeding twelve months. The Parliament specifies that this may only be
agreed by legislative or regulatory provision, following consultation of the social partners at the appropriate level, in cases where workers are not
covered by collective agreements or other agreements between social partners, provided that the Member State concerned takes the necessary
measures to ensure that:

the employer informs and consults with workers and/or their representatives about the introduction of the proposed working time pattern and
alterations thereto;
the employer takes the necessary measures to prevent and/or remedy any health and safety risks that may be related to the proposed
working time pattern.

Maximum weekly working time: Article 6 of Directive 2003/88/EC provides that the maximum weekly working time shall not exceed 48 hours, including
overtime. However, an opt-out clause permits a Member State to not apply the maximum weekly working time if the worker accepts to work longer. At
present, 15 Member States employ this clause. In an amendment adopted by 421 votes to 273, with 11 abstentions, the Parliament proposes the
abolition of this clause, 36 months after the entry into force of the revised directive.

In any event, Member States wishing to use this option should take the necessary measures to ensure that:

no employer requires a worker to work more than 48 hours over a seven-day period, calculated as an average for the reference, unless he
has first obtained the worker's agreement to perform such work. This agreement shall be valid for a period not exceeding six months and shall
be renewable;
an agreement given at the time of the signature of the individual employment contract or during any probationary period is null and void.

Opt-out and the working week: according to the common position, the limit for workers who have opted out would be 60 hours (an average calculated
over a three-month period) unless otherwise provided for in a collective agreement or an agreement between the social partners, or 65 hours
(calculated as an average over a period of three months) in the absence of a collective agreement and when the inactive part of on-call time is
regarded as working time. Members consider that a 60-65 hour working week is too long and, for this reason, deleted this provision.

Organisation of working time
 2004/0209(COD) - 09/06/2008

The Council has reached by qualified majority a  on a directive amending Directive 2003/88/EC concerning certain aspects of thepolitical agreement
organisation of working time.

The agreement was accompanied by a certain number of statements to be included in the Council Minutes.



The last outstanding issue resolved by the Council relates to the "opt-out clause", i.e. the possibility of not applying the maximum weekly working time
(48 hours) if the worker agrees to work longer hours. The success of the Slovenian Presidency builds on the work of six previous presidencies and is
part of an overall package which includes the , on which the Council also reached agreement by qualified majority.temporary workers file

The Council agreed certain key aspects of the text.

On-call time: the text introduces a distinction between "active" and "inactive" on-call time. It defines the inactive part of on-call time as the period during
which the worker has the obligation to be available at the workplace but is not required by his employer effectively to carry out his activity or duties.
Active on-call time at the workplace continues to be working time and cannot be treated as rest time, in accordance with the SIMAP-Jaeger Court of
Justice's jurisprudence. Inactive on-call time does not have to be regarded as working time unless national law or, in accordance with national law and
/or practice, a collective agreement or an agreement between the social partners so provides.

Compensatory rest: the text provides that in cases where derogations are made to the provisions applicable to daily rest, breaks, weekly rest periods,
length of night work and to reference periods, compensatory rest periods will have to be granted within a reasonable period, to be determined by
national legislation or a collective agreement or agreement concluded between the social partners. This introduces more flexibility in the timing of
compensatory rest with regard to the current Directive.

Reconciliation of work and family life: the text provides that the Member States should:

- encourage the social partners at the appropriate level to conclude agreements aimed at improving reconciliation of work and family life;

- ensure, without prejudice to Directive 2002/14/EC and in consultation with the social partners, that employers inform workers in due time of any
substantial changes in the pattern or organisation of their working time;

- in accordance with national practices, also encourage employers to examine requests for changes to such working hours and patterns, subject to
business needs, and to both employers' and workers' needs for flexibility.

The  remains at , including any overtime and active on-call time, to be calculated over astandard limit to weekly working time 48 hours per week
reference period. Under the present Directive, the maximum reference period is 12 months but this is only available by collective agreement. The text
agreed by the Council also allows for a 12-month reference period by legislation, following consultation of the social partners. However, the maximum
reference period will be  if Member States decide to use the opt-out provisions.six months

Substantive provisions have been agreed as regards . In the preamble, the text clearly states that the opt-out is a derogation, which isthe opt-out
subject to the effective protection of workers' health and safety and to the express, free and informed consent of the worker concerned. Its use must be
subject to appropriate safeguards and close monitoring. A recital refers to the Charter of Fundamental Rights, including the right of every worker to a
limitation of their maximum working hours.

The text provides for a  using the opt-out. In particular, in the case of workers on probationaryseries of reinforced protective conditions for workers
periods, they may withdraw consent to the opt-out either within the first six months or at any time during the probationary period and within three
months after the end of the probationary period, whichever period is the longer. In addition, only workers employed for a contract or contracts totalling
less than 10 weeks per year for the same employer will now be able to opt out from the beginning of their employment contract, or excluded from the
'cap' if they opt out.

The special "cap" for opted-out workers is either 60 hours generally, averaged over 3 months (which can be exceeded via collective agreement) or a
maximum 65 hours, averaged over 3 months (available only if inactive on-call time is counted as working time and there is no collective agreement).

The  provides that three years after the entry into force of the Directive, the Member Stats which allow for the opt-out shall report to thereview clause
Commission on its use, including details on the reasons, the sectors, activities and numbers of workers concerned, as well as the effects of the opt-out
on workers' health and safety and the views of the social partners at national level. The Member States which use the 12-months reference period by
legislation will also have to report to the Commission. After 1 year, the Commission will report on both issues to Council and Parliament, and may add
appropriate proposals to reduce excessive working hours.

The Council will evaluate the use of the opt-out, and the extended reference period, based on the Commission's report. One year later, the
Commission may submit a proposal to Council and Parliament to revise the Directive, taking account of the Council's evaluation.

Organisation of working time
 2004/0209(COD) - 08/12/2005

The Council held extensive discussions on the proposal for a European Parliament and Council directive aimed at amending Directive 2003/88/EC
concerning certain aspects of the organisation of working time, on the basis of a set of compromise texts tabled by the Presidency.

The Presidency acknowledged the positive spirit which prevailed during the discussions and noted that significant progress had been made in
identifying possible elements for an agreement. However, the Presidency regretted that, given the differences in labour market situations in the
Member States and the complexity of the new provisions, it was not possible to reach overall agreement at that stage.

the key issues still to be resolved relate to the opt-out provision as well as to the question of whether the maximum weekly working time is calculated
per contract or per worker.

http://www.europarl.europa.eu/oeil/FindByProcnum.do?lang=en&procnum=COD/2002/0072
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