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Markets in financial instruments: implementing powers conferred on the
Commission

2006/0305(COD) - 15/02/2007

The European Central Bank adopted an Opinion at the request of the Council of the European Union on eight proposals amending Directives 2006/49
/EC, 2006/48/EC, 2005/60/EC, 2004/109/EC, 2004/39/EC, 2003/71/EC, 2003/6/EC and 2002/87/EC, as regards the implementing powers conferred on
the Commission.

The ECB welcomes the new agreement on comitology reached between the European Parliament, the Council and the Commission, which is of great
importance for the continued functioning of the Lamfalussy process.

The ECB has no specific comments on the proposals which are in line with the joint statement of the European Parliament, the Council and the
Commission on the introduction of the new ‘regulatory procedure with scrutiny’ into the comitology framework).

Having regard to the importance of the role played by implementing measures in EU legislation in the financial services field, the ECB takes this
opportunity to underline the importance of its advisory role under Article 105(4) of the Treaty, which requires the ECB to be consulted ‘on any proposed
Community act in its fields of competence’.

As recently noted, the ECB considers that proposed Level 2 acts constitute “proposed Community acts” within the meaning of Article 105(4) of the
Treaty’. Therefore the Treaty provision which requires the ECB to be consulted on any proposed Community act in its field of competence includes an
obligation for it to be consulted on these implementing acts.

It should be noted that the lack of consultation between Community institutions has been the subject of several judgments by the Court of Justice. As
far as Article 105(4) of the Treaty is concerned, in Case C-11/00 Commission v European Central Bank [2003] ECR 1|-7147, Advocate General Jacobs
emphasised that: ‘Consultation of the ECB on proposed measures in its field of competence is a procedural step, required by a provision of the Treaty,
which is clearly capable of affecting the content of the measures adopted. Failure to comply with such requirement must, in my view, be capable of
leading to the annulment of the measures adopted’,

Markets in financial instruments: implementing powers conferred on the
Commission

2006/0305(COD) - 14/11/2007 - Text adopted by Parliament, 1st reading/single reading

The European Parliament adopted a resolution drafted by Pervenche BERES (PES, FR)on the proposal for a directive of the European Parliament and
of the Council amending Directive 2004/39/EC relating to markets in financial instruments as regards the implementing powers conferred on the
Commission (comitology).

It made the following amendments:

- by 31 December 2010 and, thereafter, at least every 3 years, the Commission shall review the provisions concerning its implementing powers and
present a report to the European Parliament and to the Council on the functioning of those powers. The report shall examine, in particular, the need for
the Commission to propose amendments to the Directive in order to ensure the appropriate scope of the implementing powers conferred on the
Commission. The conclusion as to whether a modification is necessary or not shall be accompanied by a detailed statement of reasons. If necessary,
the report shall be accompanied by a legislative proposal to modify the provisions conferring implementing powers on the Commission;

- some technical amendments were made to ensure that the old regulatory procedure continues to apply to exchange of information between
competent authorities.
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2006/0305(COD) - 11/03/2008 - Final act

PURPOSE: to amend Directive 2004/39/EC on markets in financial instruments, by introducing a reference to the new regulatory procedure with
scrutiny (comitology).

LEGISLATIVE ACT: Directive 2008/10/EC of the European Parliament and of the Council amending Directive 2004/39/EC on markets in financial
instruments, as regards the implementing powers conferred on the Commission.

CONTENT: to recall, Council Decision 1999/468/EC laying down the procedures for the exercise of implementing powers conferred on the Commission has been
amended by Council Decision 2006/512/EC (CNS/2002/0298).

The amended Decision introduces a new regulatory procedure with scrutiny to be used for measures of general scope which seek to amend non-essential elements of a
basic instrument, adopted under co-decision. This may include deleting some of those elements or supplementing the instrument, by the addition of new non-essential
elements.

This procedure allows the legislator to oppose the adoption of "quasi-legislative” measures implementing a codecision-based instrument in cases
where:

e the draft may exceed the implementing powers provided for in the basic instrument;
e the draft is incompatible with the aim or the content of that instrument; or
o the draft fails to respect the principles of subsidiarity or proportionality.

In ajoint statement, the three institutions agreed on a list of 26 basic instruments aready in force to be adjusted without delay in accordance with the new regulatory
procedure with scrutiny (see ACI/2006/2152). Each case has been assessed on the nature of the implementing powers conferred on the Commission and the specificity
of each sector.

The purpose of this act, therefore, is to amend EU legislation on markets in financial instruments, by introducing the new regulatory procedure with
scrutiny.

ENTRY INTO FORCE: 20 March 2008.
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2006/0305(COD) - 22/12/2006 - Legislative proposal

PURPOSE : to amend Directive 2004/39/EC relating to markets in financial instruments by introducing a reference to the new regulatory procedure
with scrutiny (comitology).

PROPOSED ACT: Directive of the European Parliament and of the Council.

CONTENT: Council Decision 1999/468/EC laying down the procedures for the exercise of implementing powers conferred on the Commission has been amended by
Council Decision 2006/512/EC (CNS/2002/0298).

The amended Decision introduces a new regulatory procedure with scrutiny to be used for measures of general scope which seek to amend non-essential elements of a
basic instrument, adopted under co-decision, including by deleting some of those elements or by supplementing the instrument by the addition of new non-essential
elements.

This procedure allows the legislator to oppose the adoption of "quasi-legislative" measures implementing a codecision-based instrument when it
considers that the draft exceeds the implementing powers provided for in the basic instrument, or that the draft is incompatible with the aim or the
content of that instrument or fails to respect the principles of subsidiarity or proportionality.

In ajoint statement, the three institutions agreed on a list of 26 basic instruments aready in force to be adjusted without delay in accordance with the new regulatory
procedure with scrutiny (see ACI/2006/2152). Each case has been assessed on its own merits, notably in view of the nature of the implementing powers conferred on
the Commission and the specificity of each sector.

Lastly, in accordance with the abovementioned statement, the Commission is proposing to repeal any provisions of these instruments that provide for a
time-limit on the delegation of implementing powers to the Commission.
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