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2006/2101(INI) - 12/05/2004 - Non-legislative basic document
PURPOSE : to present a White Paper setting out the Commission's approach in developing high-quality services of general interest.

CONTENT : this White Paper follows the public consultation and debate launched by the Green Paper, which invited comments on the overall role of
the EU in defining the public service objectives pursued by services of general interest and on the way these services are organised, financed and
evaluated. (Please see INI/2003/2052).

The debate has revealed considerable differences of views and perspectives. Nevertheless, a consensus seems to have emerged on the need to
ensure the harmonious combination of market mechanisms and public service missions. The Commission's aim here is to make a contribution to the
ongoing discussion and to take it further by defining the Union's role and a framework that allows these services to function properly.

The White Paper sets out the Commission's approach in developing a positive role for the EU in fostering the development of high-quality services of
general interest and presents the main elements of a strategy aimed at ensuring that all citizens and enterprises in the Union have access to high-
quality and affordable services. The document focuses on just some of the key issues of the debate as it would be impossible to address all the issues
raised during the public consultation. More specific issues will be addressed in the context of the relevant policies.

The Green Paper consultation has shown a broad consensus on the need to ensure the provision of high-quality and affordable services of general
interest to all citizens and enterprises in the EU. It has also confirmed the existence of a common concept of services of general interest in the Union.
This concept reflects Community values and goals and is based on a set of common elements, including: universal service, continuity, quality of
service, affordability, as well as user and consumer protection.

In the Union, services of general interest remain essential for ensuring social and territorial cohesion and for the competitiveness of the European
economy. Citizens and businesses rightly expect to have access to affordable high-quality services of general interest throughout the EU.

This document defines a number of principles which are reflected in the Community's sectoral policies and can be clarified on the basis of the results of
the debate on the Green Paper. These include: enabling public authorities to operate close to the citizens; achieving public service objectives within
competitive open markets; ensuring cohesion and universal access; maintaining a high level of quality, security and safety; ensuring consumer and
user rights; monitoring and evaluating performance; respecting diversity of services and situations; increasing transparency and providing legal
certainty.

In the debate on the Green Paper there was broad agreement that it was not necessary to bestow the Community with additional powers in the area of
services of general interest. In principle, the Commission agrees with this analysis. It is of the opinion that the powers currently conferred on the
Community with regard to services of general interest are appropriate and sufficient in order to ensure that well-functioning services can be maintained
and developed throughout the Union.
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One of the key questions raised by the Green Paper concerned the need for a framework directive on services of general interest. The views
expressed on the subject in the public consultation remained divided, a number of Member States and the European Parliament being sceptical on the
issue. As a result, it remained doubtful whether a framework directive would be the most appropriate way forward at this stage. Furthermore, in the
consultation, the added value of a horizontal framework as compared to the sector-specific approach followed so far has not been demonstrated. The
Commission therefore considers appropriate not to proceed to submitting a proposal at this point in time but to re-examine the issue at a later stage.
For the time being, the Commission will, as a general rule, pursue and develop its sectoral approach by proposing sector-specific rules that allow
account to be taken of the specific requirements and situations in each sector. However, without prejudice to existing sector-specific Community rules,
a horizontal approach will be considered with regard to a number of specific issues, such as consumers' interests, the monitoring and evaluation of
services of general interest, the application of state aid rules to financial compensation or the use of structural funds for the support of services of
general interest.

The Commission goes on to look at the areas of financing and awarding of contracts, where Member States' discretion to define and design the
missions of services of general interest usually interact with Community law. The public consultation has confirmed the demand for greater legal
certainty and predictability when it comes to the application of the state aid rules to public service compensation and the Commission outlines the
initiatives it proposes.

In addition, the Commission looks at providing a clear and transparent framework for the selection of undertakings entrusted with a service of general
interest.In practice, Member States increasingly use public-private schemes, including design-build-finance-operate contracts, concessions and the
creation of mixed-economy companies to ensure the delivery of infrastructure projects or services of general interest. In the public consultation, calls
were made for clarity on a number of questions relating to the Community rules applicable to such schemes, and in particular on the scope and
substance of the Community rules that public authorities may have to respect when they entrust a public service mission to another entity. The
Commission has adopted a Green Paper on public-private partnerships in the EU (COM(2004)0327), which launches a broad consultation on the
procurement aspects of public-private partnerships.

Finally, the Green Paper raised a considerable interest from interested parties in the area of social services, including health services, long term care,
social security, employment services, and social housing. Social services of general interest have a specific role to play as an integral part of the
European model of society. The Commission is of the view that it is useful to develop a systematic approach in order to identify and recognise the
specific characteristics of social and health services of general interest and to clarify the framework in which they operate and can be modernised. This
approach will be set out in a Communication on social services of general interest, including health services, to be adopted in the course of 2005.
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2006/2101(INI) - 27/09/2006 - Text adopted by Parliament, single reading

The European Parliament adopted a resolution based on the own-initiative report drafted by Bernhard RAPKAY (PES, DE) on the Commission's White
Paper on services of general interest. The report was adopted by 491 votes in favour to 128 against with 31 abstentions and represented a consensus
reached between the largest political groups. Parliament asked for clarification on a number of topics and emphasised that the majority of SGls could
be provided under conditions of fair competition, according to the principle that private and public undertakings must receive equal treatment. It asked
the Commission to submit to Parliament a comprehensive analysis of the effects of liberalisation to date, in particular on the situation of the consumers
and employees concerned.

It also made the following points:

- the legitimate requirements of the general interest must not be used as a pretext for the improper closure of services markets as regards international
providers who undertake to respect the legitimate requirements and are capable of so doing;

- the way in which SGElIs are organised can affect the internal market, for example by prohibiting establishment in the country in which the service is
provided;

- sector-specific rules should not be called into question, since they have been successful. Parliament recommended that the sectoral approach be
expanded into other sectors;

- outsourcing the supply of SGIs normally imposes on the authority in question the obligation to assign the service on the basis of a public service
contract, following a public tender procedure. Local authorities should be able to assign service tasks directly to inter-communal companies or similar
forms of joint arrangements, or to companies that they own or control, provided that such bodies carry out the essential part of their activities for the
controlling authority or authorities, and do not compete on external markets. An arrangement must be found which does not categorically exclude
private participation from the outset.

The Commission was asked for clarification and more legal certainty on several points, including the following:

- the distinction between SGls and SGEls through the development of operational criteria. The latter should take into account Member States’ national
traditions, based on the nature of collective goods and public funding or by solidarity mechanisms of SGls. Parliament underlined that for many SGls
making the distinction between economic and non-economic aspects was extremely difficult due to the dynamic character of these services and their
rapid development;

- the consequences of the jurisprudence of the Court of Justice based on a sectoral approach and application of competition law to SGIs and SGEls,
especially with regard to the financing of these services;



- more legal certainty on the application of internal market and competition rules in the field of SGIs and SGEls while ensuring democratic
accountability for the application of rules to SGIs and SGEIs to the Member States, regional, and local authorities. There is a need to clarify how
responsibilities are shared between the EU and Member States. The sectoral approach should be an important element in this respect. In this context,
Parliament emphasised that after a due evaluation of the Treaty and the jurisprudence of the Court of Justice, SGIs remain to be defined by the
Member States. Moreover, there is no legal basis for a proposal seeking the non-application of the relevant EC Treaty provisions to particular services;

- more legal certainty in the area of social and health-care SGlIs. The Commission was asked to formulate a proposal for a sector-specific directive of
the Council and the Parliament in those fields in which it is appropriate to do so;

- more legal certainty as regards the different forms of inter-authority organisations (cooperation between local authorities, public-private partnership,
awarding concessions) and the clarification of European law on competition the award of contracts and State aid and of the general criteria applicable
throughout Europe. Parliament stressed that there should be legal clarification concerning the outsourcing of public services, which was distinct from
the award of public contracts. It called on the Commission to spell out the rules for awarding such outsourced services and to make a clear distinction
between those rules and the rules governing public contracts.

Parliament also made some recommendations about the criteria which should be applied in considering when compensation for supply of public
services for funding an SGI should be considered constituting State aid in the meaning of Article 87 of the EC Treaty.

It asked the Commission to propose appropriate legal initiatives, as referred to in its resolution, and recalled that codecision rights, where foreseen by
the Treaty, should be fully exercised by all parties involved in the field of SGIs and SGEls. International agreements concluded by the Community must
be compatible with internal Community policies and rules.
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