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Air quality: provisions for engines placed on the market under the flexibility 
scheme

  2010/0195(COD) - 16/11/2011 - Final act

PURPOSE: to amend Directive 97/68/EU and adapt the rules applicable to the flexibility scheme provided for in that Directive in order to help engine
manufacturers in view of the temporary difficulty faced by the manufacturing sector.  
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LEGISLATIVE ACT: Directive 2011/88/EU of the European Parliament and of the Council amending Directive 97/68/EC as regards the provisions for
engines placed on the market under the flexibility scheme.

CONTENT: following an agreement at first reading with the European Parliament, the Council adopted a directive amending Directive 97/68/EC as
regards the provisions for engines placed on the market under the flexibility scheme in order to help engine manufacturers to adapt progressively to
stricter environmental requirements and cope with the difficulties resulting from the financial crisis. The Danish delegation voted against.

Directive 97/68/EC regulates the maximum exhaust emissions of carbon oxide (CO), hydrocarbons (HC) nitrogen oxides (HC), nitrogen oxides (NOx)
and particulates (PM) from diesel engines installed in non-road mobile machinery and contributes to the protection of human health and the
environment.

Directive 97/68/EC also provided that emission limits applicable to type approval of the majority of diesel engines under Stage IIIA were to be replaced
by the more stringent limits under Stage IIIB. Those limits apply form 1 January 2010 as regards the type approval for these engines and from 1
January 2011 with regard to their placing on the market.

The flexibility scheme allows equipment manufacturers to purchase, during the emissions stage in force, a limited number of engines that do not
comply with the emissions limits applicable during that stage, but which are approved in accordance with the requirements of that stage immediately
preceding the applicable one.

The new Directive amends the provisions of the flexibility scheme provided for in Directive 97/68/EC:

•        by increasing the percentage of engines which can be placed on the market while complying with the previous stage emission limits, from
 of the manufacturer’s annual sales;20% to 37.5%

•        by extending such flexibility to engines used in locomotives;

•        by providing for a limited exemption for replacement engines in railcars and locomotives.

Authorisations may be granted only in cases where the approval authority of the Member State is satisfied that the use of a replacement engine that
meets the requirements of the latest applicable emissions stage in the railcar or locomotive in question will involve significant technical difficulties.

A label bearing the text “REPLACEMENT ENGINE” and bearing the unique reference of the associated derogation shall be affixed to engines covered
by this provision.

The Commission shall assess the environmental impacts of, and possible technical difficulties in respect of compliance. In the light of that assessment,
it shall, by 31 December 2016, submit a report accompanied, if appropriate, by a legislative proposal including an end date for the application of that
provision.

The revision of Directive 97/68/EC: in order to ensure that the revised Directive is in line with Union standards for good air quality, and in the light of
experience, scientific findings and available tech-nologies, the Commission should, in the upcoming revision of Directive 97/68/EC and subject to
impact assessment, consider:

•               establishing a new emission stage – Stage V – that should be based, subject to technical feasibility, on the requirements of Euro VI
standards for heavy- duty vehicles ;

•               introducing new requirements for the reduction of particulate matter, namely a particulate number limit that applies for all compression
ignition engine categories, where technically feasible, so ast o ensure an effective reduction of ultra-fine particles ;

•        taking a comprehensive approach to promoting emission-reducing provisions and retrofitting of after-treatment systems on the existing fleet
of non- road mobile machinery ; 

•        establishing a method providing for the periodic testing of non-road mobile machinery and vehicles, in particular to establish whether their
emissions performance complies with the values given at registration;

•        the possibility of authorising, under certain conditions, replacement engines that do not comply with Stage III A requirements for railcars and
locomotives ;

•               the possibility of harmonising the specific emission standards for rail with relevant standards at international level so as to ensure the
availability of affordable engines that comply with the emission limits set.

ENTRY INTO FORCE: 13/12/2011.

TRANSPOSITION: 24/11/2012.
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  2010/0195(COD) - 07/07/2010 - Legislative proposal



PURPOSE: to amend Directive 97/68/EC and adapt the rules applicable to the flexibility scheme provided for in that directive in order to extend the
application of that scheme to engines for use in propulsion of railcars and locomotives.

PROPOSED ACT: Directive of the European Parliament and of the Council.

BACKGROUND: it is recalled that Directive 97/68/EC regulates the maximum exhaust emissions carbon oxide (CO), hydrocarbons (HC), nitrogen
oxides (NOx) and particulates (PM) from diesel engines installed in construction, agricultural and forestry machinery, railcars & locomotives, inland
waterway vessels, constant speed engines and small petrol engines used in different types of machinery. The Directive provides for emissions limit
stages of increasing stringency with corresponding compliance dates. Manufacturers must ensure that new engines comply with these limits in order
that they can be placed on the market.

Directive 2004/26/EC introduced the current applicable stage of emission limits for the majority of diesel engines referred to as Stage III A. These limits
will be replaced by the more stringent Stage III B limits progressively as of 1st January 2011. The type approval period for these engines started on 1
January 2010. A great diversity of machinery production (approximately 1500 companies in the EU) is affected.

To comply with Stage III B limits, current engines will need to be substantially modified. Changes to the configuration, size or weight of engines have a
knock-on effect for Original Equipment Manufacturers (OEM) who will have to adapt the design of their machines in order to accommodate the
modified engines. This process can only start once the engine is fully developed. Technical solutions for complying III B engines are not yet finalised.
Thus, OEMs are not in a position to fully redesign the machinery where the engine is to be installed. In addition, compliance costs for manufacturers to
cope with the new emission limits are significant. Directive 2004/26/EC also introduced the flexibility scheme to facilitate the transition between the
different emission stages. The flexibility scheme allows the OEM to place on the market, during the period between two successive stages of exhaust
emissions limit values, a limited number of non-road mobile machines which are fitted with engines that still comply with the exhaust emission limits of
the previous stage. The flexibility scheme applies to compression ignition (diesel) engines used in construction, agricultural and forestry machinery,
generator sets and pumps using constant speed engines, but not to locomotives, railcars and inland waterway vessels.

IMPACT ASSESSMENT: a detailed Impact Assessment has been carried out on the basis of technical studies and a stakeholder consultation. It covers
the different scenarios for engines covered by the existing flexibility scheme and identifies the need to include railcars. In addition to the conclusions of
the Impact Assessment, locomotives have been added to the flexibility scheme.

The Impact Assessment analyses different options ranging from the implementation of a scrapping scheme, variations of the flexibility scheme as
regards the allowed percentage/number of engines to the set-up of a trading system whereby firms that would not use the entire flexibility could sell
their flexibility rights to firms that need additional flexibility. The use of a scrapping scheme has been discarded as it is not suitable for assisting OEMs
in financing R&D to make Stage III B machinery available. The set-up of a flexibility trading system was considered as a too complex system in a short
time scale and thus disproportionate to the expected results. The option of increasing the existing flexibility scheme and extending it to sectors not yet
included has been considered as the best option, balancing the environmental impact and an economic benefit in saved compliance costs for a limited
period of time.

LEGAL BASE: Article 114 of the Treaty on the Functioning of the EU. the proposal makes the following amendments to Directive 97/68/EC:

CONTENT: it is proposed to modify the provisions of the flexibility scheme to mitigate further the economic costs of the transition of emission Stages III
A to III B by extending its application for some type of non-road mobile machinery while maintaining the entry into force of the exhaust emission limit
Stage III B to preserve the objective of the Directive of reducing emissions of gaseous and particulate pollutants in the Union. In addition, some engine
manufacturers have progressed in developing compliant IIIB engines for locomotives while OEMs will yet not be entirely ready to place III B compliant
locomotives on the market by 1st January 2012 as provided for in the Directive Therefore it appeared necessary to apply the flexibility scheme also to
locomotives.

The main amendments to the Directive are as follows:

an increase of the percentage of the number of engines used for application in land based machines, placed on the market under the flexibility
scheme in each engine category from 20% to 50% of the OEM’s annual sales of equipment and an adaptation of the maximum number of
engines that may be placed on the market under the flexibility scheme as an optional alternative, in the period between emission Stage III A to
emission Stage III B;
inclusion of engines used for the propulsion of railcars and locomotives in the flexibility scheme providing the possibility for the OEM to place
on the market a limited number of engines under the flexibility scheme;
these measures will expire on 31 December 2013.

FINANCIAL IMPLICATIONS: the proposal has no implication for the Union’s budget.

Air quality: provisions for engines placed on the market under the flexibility 
scheme

  2010/0195(COD) - 25/10/2011 - Text adopted by Parliament, 1st reading/single reading

The European Parliament adopted by 572 votes to 68, with 14 abstentions, a legislative resolution on the proposal for a directive of the European 
Parliament and of the Council amending Directive 97/68/EC as regards the provisions for engines placed on the market under the flexibility scheme.

Parliament adopted its position at first reading, under the ordinary legislative procedure. The amendments adopted in plenary are the result of a 
compromise negotiated between the European Parliament and the Council. They amend the Commission proposal as follows:



Percentage of engines: a recital states that during Stage III B, the maximum number of engines used for applications other than the propulsion of 
railcars, locomotives and inland waterways vessels that may be placed on the market under the flexibility scheme should be increased, in each engine 
category,  of the annual quantity of equipment with engines in that category that is placed on the market by the equipment from 20% to 37.5%
manufacturer.

An optional alternative of placing a fixed number of engines on the market under the flexibility scheme should be available. That fixed number of 
engines should also be revised and should not exceed the ceilings laid down in section 1.2.2 of Annex XIII to Directive 97/68/EC.

Railcars: the amended text stipulates that railcars should be left out the flexibility scheme, as legislated in directive 2004/26/EC.

By way of , Member States may authorise the placing on the market of the :derogation following engines for railcars and locomotives

(a) , where they are to replace engines for railcars and locomotives that: (i) do not meet the Stage replacement engines that meet the Stage III A limits
III A standard; or (ii) meet the Stage III A standard but do not meet the Stage III B standard;

(b) , where they are to replace engines for railcars without driving control and not capable of replacement engines that do not meet Stage III A limits
independent movement, so long as such replacement engines meet a standard no lower than the standard met by engines fitted to existing railcars of 
the same type. 

Authorisations under this paragraph may be granted only in cases where the approval authority of the Member State is satisfied that the use of a 
replacement engine that meets the requirements of the latest applicable emissions stage in the railcar or locomotive in question will involve significant 
technical difficulties.

A  bearing the text “REPLACEMENT ENGINE” and bearing the unique reference of the associated derogation shall be affixed to engines covered label
by this Directive.

The Commission shall  of, and possible technical difficulties in respect of compliance. In the light of that assessment, assess the environmental impacts
the Commission shall, by , submit to the European Parliament and the Council a review accompanied, if appropriate, by a legislative 31 December 2016
proposal including an end date for the application of that provision.

Limited period: the rules applicable to the flexibility scheme should be adapted to extend the application of that scheme to engines for use in the 
propulsion of locomotives for a strictly limited period of time

Support programmes to enterprises: enterprises operating with machines that fall within the scope of this Directive should benefit from European 
financial support programmes or any relevant support programmes provided by Member States. Those support programmes should be aimed at 
favouring the early introduction of the highest emission standards.

Revision of Directive 97/68/EC: in order to ensure that the revised Directive is in line with Union standards for good air quality, and in the light of 
experience, scientific findings and available technologies, the Commission should, in the upcoming revision of the Directive 97/68/EC and subject to 
impact assessment, consider:

establishing a new emission stage - Stage V - that should be based, subject to technical feasibility, on the requirements of Euro VI standards 
for heavy-duty vehicles;
introducing new requirements for the reduction of particulate matter, namely a particulate number limit that applies for all compression ignition 
engine categories, where technically feasible, so as to ensure an effective reduction of ultra-fine particles;
taking a comprehensive approach to promoting emission-reducing provisions and retrofitting of after-treatment systems on the existing fleet of 
non-road mobile machinery on the basis of the currently ongoing discussions under the auspices of the United Nations Economic Commission 
for Europe regarding harmonised requirements for retrofit emission control devices; this approach should support Member States' efforts to 
improve air quality and to promote the protection of workers;
establishing a method providing for the periodic testing of non-road mobile machinery and vehicles, in particular to establish whether their 
emissions performance complies with the values given at registration;
the possibility of authorising, under certain conditions, replacement engines that do not comply with Stage III A requirements for railcars and 
locomotives;
the possibility of harmonising the specific emission standards for rail with relevant standards at international level so as to ensure the 
availability of affordable engines that comply with the emission limits set.

The text stipulates that the current global financial and economic crisis or any conjunctural economic fluctuations should not lead to a lowering of 
environmental standards. This revision of Directive 97/68/EC should therefore be considered to be exceptional.
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